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SUBJECT: Changes in the Ethics Agreenment Conpliance System for
Senat e- Confirnmed Presidential Appointees

During the | ast year, the executive branch ethics conmunity
processed and certified over six hundred financial disclosurereports
and et hi cs agreenents for nom nees i nthe newBush Adm ni stration. W
are grateful for the effort expended and prof essi onal i smdenonstr at ed
by et hics officials duringthat process. Now, as the peak transition
peri od has passed, the O fice of Governnent Ethics (OGE) isinvolvedin
t he process of ensuring that thesePresidential appoi ntees confirmed by
t he Senate (PAS) conply withthe terns of their ethics agreenents. In
this regard, the recent influx of disclosurereports and nom nee ethics
agreenent s has gi ven OGE an opportunity to reexam ne our policies on
tracki ng conpliance with ethics agreenents.

Subpart E Recusal Comm tnents

As you know, OGE currently requires agenci es to provi de “evi dence
of conpliance” for specific recusals that ariseonly under 18 U.S.C. 8§
208. For exanpl e, once a nom nee i s confirmed, an agency nust subm t
to OGE witten docunents (e.g., a copy of the appoi ntee’s recusal
instrunent |isting and describingthe specific matters or subjectsto
whi ch the recusal applies and a menorandumdescri bing the recusal
screeni ng process), within three nonths froma nom nee’s Senate
confirmati on date as evidence of action taken to conply with an
appoi ntee’s ethics agreenent. See 5 U.S.C. app. § 110; 5C.F.R 8§
2634. 804.

After careful review, we have deci ded to expand OGE' s current
conpliance systemrelating tothe tracking of recusal comi t ments.
Accordingly, for nom nee forms processed after the date of this
nmenor andum agenci es al so nust now provi de OGE appr opri at e evi dence of
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conpliance for certain recusal s made by appoi nt eesunder Subpart E of
5C F.R part 2635. The changes we have identified beloww || enabl e
OCEto nore effectively nonitor conpliance withthe recusal commtnents
t hat are made by appointees in their ethics agreenents and assi st
agenci es and appointees in effectively carrying out these recusal
obl i gati ons.

There are essentially two types of Subpart Erecusal s t hat OGE
will beformally trackinginits conpliance program First, agencies
nmust provi de evidence of conpliance forall recusals under 5C.F.R 8§
2635.503, relating to the recei pt by appoi ntees of extraordi nary
paynments fromfornmer enployers. Inaddition, OGEis requiring agencies
tosubmt evidence of conpliance for certainrecusal s under section
2635. 502 arising from personal or business rel ati onshi ps. Regardi ng
thelatter type of recusals, we have descri bed bel owsone of the nore
common recusal situations that will require agencies to submt evi dence
of conpliance to OGE. These rel ationships will have al ready been
identifiedinthe enployee’s ethics agreenent, and typically will
i ncl ude cases i nvolving an entity (or person) w th whomthe enpl oyee
has a covered relationship, and in which the entity (or person)
i nvol ved:

(1) is alaw firmthat is “Wshington D.C. -based” or
ot herwi se provides | egal services in the nmetropolitan
Washi ngton area, or is a lawfirmlocated outside the
Washi ngton, D. C. area providing | egal services (including
| obbyi ng services) in an area of law that is directly
related to the appointee’s agency;

(2) engages in a trade or business that relates to the
m ssi on, prograns, and operations of the appointee’s
enpl oyi ng agency (e.g., a Labor Departnent appoi ntee who i s
a former trustee of the Anerican Industrial Hygi ene
Associ ation, whichisinvolvedin workplace health i ssues;
an Envi ronnent al Protection Agency appoi ntee who i s a forner
of ficer of the Natural Resources Defense Council, whichis
i nvol ved in protectingthe environnent; or a Housi ng and
Ur ban Devel opnment appoi ntee who is aforner officer of the
Bui | di ng Manager s and Owner s Associ ati on, whi ch engages i n
| obbyi ng efforts on behalf of its nenmbers);

(3) has matters currently or |likely to be pendi ng before the
appoi ntee’ s agency (e. g., appointee or his spouseis or was
enpl oyed by a uni versity that has or may apply for grants
fromt he appoi nt ee’ s agency; appoi ntee was fornerly enpl oyed
by an entity that is perform ng or nmay be bidding on a
CGovernnment contract to provi de services tothe appointee’s
agency; or an appoi ntee’s spouse is an enpl oyee in alaw
firmthat currently is representing a client in an EEO
matter before the appointee’s agency); or
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(4) has sone sort of continuingrelationship or business
associ ation singled out for special treatnent or coverage in
t he et hi cs agreenent (e.g., appoi ntee has book agreenent
wi t h a publ i shing conpany t hat any newwor k on a book wi | |
be suspended until after appointee |eaves Governnent
service; or appoi ntee has aright toreceive conpensation
froma former client as a “finder’s fee” if a future
busi ness transaction occurs).

We hope t hi s menmorandumcapt ur es nost of the section 2635. 502
recusal types that agency ethics officials should be tracking for
conpl i ance pur poses. Determ ni ng whet her ot her recusal s under Subpart
Ew Il require an agency to submt conpliance docunents will largely
depend upon t he specific facts in each case. Accordingly, we expect
that OGEreviewers will play aninportant rol e duringthe nom nee SF
278 revi ewprocess in hel ping to highlight for agency ethics officials
t hose recusal s that will be tracked under OGE s conpl i ance system The
l'ist of recusalsidentifiedabove may be nodifi ed as ot her 2635. 502
recusal situations of ageneral nature areidentifiedfor OGEtracking
pur poses. Again, please note that this expanded tracki ng requirenent
appl i es prospecti vel y t o nom nees whose et hi cs agreenents are finalized
after the date of this menorandum

Ext ensions of Tinme to Conplete Ethics Adreenents

OGE tracks conpliance with all ethics agreements made by PAS
enpl oyees. Ethics agreenents specify that the individual nust conpl ete
t he acti ons whi ch he or she has agreed to undertake wi thin a peri od of
ti me not to exceed three nonths fromthe date of Senate confirmation.
Section 2634. 802(b) al | ows exceptions to the three-nonth deadlinein
cases of unusual hardship, as determ ned by OGE for those ethics
agreenments submtted to it.

Qur policy istorequirePAS enpl oyees to conpletetheir ethics
agreenents withinthe three-nonth period specifiedintheir ethics
agreenent, unl ess anot her period of tinme has been specifically stated
inthe agreenent. If the appointee finds that he or she cannot neet
t he t hree- nont h deadl i ne, t he agency shoul d request an ext ensi on of
time fromOGE, showi ng good cause as to why an ext ensi on shoul d be
granted. Extensions of tinme for publicly traded stocks normally will
not be granted as they usual |y can be divested very readily. Afirst
ext ensi on for good cause shown generally will not exceed 60 days.
Fol lowi ng this first extension, asecond extensionw || normally not be
grant ed except i n cases of unusual hardship, and thentypically only
for an additional 30 days.

Finally, if an appointee wishes to obtain a Certificate of
D vestiture fromQOGE, the Certificate shoul d be requested by t he agency
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fromQOGE as soon as possi ble after confirmation. Thisis to enablethe
Certificate to be processed and still all owthe appoi ntee sufficient
time within the three-nonth period to conplete his or her ethics
agreenment. Please do not wait until the m ddl e or end of the three-
month periodto request a Certificate, as the request for acertificate
does not extend the three-nonth conpliance peri od.

Poi nts of Cont act

We have all worked hard over the |last year to forge ethics
agreenents that protect theintegrity of the Governnent as well as the
appoi ntee. W nust al so continue to ensure that appoi ntees conply with
t hese agreenents. If you have any questi ons about whet her a recusal
for aparticular entity or person shoul d be tracked by your agency for
appoi nt ee et hi cs conpl i ance pur poses, pl ease contact the OGE revi ewer
of the particular nom nee form |If you have any ot her questions
regardi ng conpliance with ethics agreenents or extensions of tine,
pl ease contact Grace O ark at 202- 208- 8000, extension 1170, or Lorna
Syne at extension 1141.



